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Court of Appeals of the District of Columbia 


No. 5368. 

i 

Edgar W. McCormack, Appellant, 
vs. 

Charles J. Harrah et al. ! 


a Supreme Court of the District of Columbia. 

In Equity. j 

No. 51697. 


Edgar W. McCormack, Plaintiff, 


Charles J. Harrah, Henry L. Stimson, Secretary of the 
United States Department of State; Andrew W. Mellon, 
Secretary of the Treasury of the Unitjed States, De¬ 
fendants. j 


United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Suprem ( e Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 
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1 Bill of Complaint for Injunction and Receiver. 

Filed July 30, 1930. 

In the Supreme Court of the District of Columbia, Holding 
an Equity Court. 

In Equity. 

No. 51697. 

Edgar W. McCormack, Plaintiff, 
vs. 

Charles J. Harkah, Henry L. Stimson, Secretary of the 
United States Department of State, and Andrew W. Mel¬ 
lon, Secretary of the Treasury of the United States, De¬ 
fendants. 

To the Supreme Court of the District of Columbia: 

The Bill of Complaint of plaintiff respectfully represents: 

I. That Edgar W. McCormack, as stated the plaintiff, is 
a citizen of the United States and of the District of Colum¬ 
bia, residing in the City of Washington, District of Co¬ 
lumbia. 

II. That Charles J. Harrah, as stated a defendant, upon 
information and belief, is a citizen of the United States of 
America, but a resident of the City of Habana, Republic of 
Cuba. 

That Henry L. Stimson, as stated a defendant, is the 
Secretary of the State Department of the United States of 
America. 

That Andrew W. Mellon, as stated a defendant, is the 
Secretary of the Treasury of the United States of America. 

That the said Henry L. Stimson and the said Andrew W. 
Mellon, is each sued in his said official capacity in respect 
to the matters and things hereinafter specifically set 
forth. 

2 III. That heretofore, and in or about 1929, and 
for some thirty years previous thereto, the said 

Edgar W. McCormack was an engineer, duly practicing his 
profession in the United States and in the Central and 
South American Countries and in the West Indies, and is 
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the only American engineer duly qualified ajnd sanctioned 
by the Republic of Cuba, to pursue the duties of that pro¬ 
fession in the said Republic of Cuba; and said Charles J. 
Harrah was the owner of certain properties, which the 
said Harrah alleged had been confiscated without due pro¬ 
cess of law, and destroyed by the Cuban Government, and 
for which property the said Harrah had filed a claim against 
the Cuban Government. A Board of Arbitration was ap¬ 
pointed under the Protocol of October 1, 1929, between the 
United States of America and the Republic off Cuba, which 
board consisted of two members, one Honorable Walter 
B. Howe, representing the United States of America and 
one Luis Octavio Divino, representing the Republic of 
Cuba; and that on or about November, 1929, the said 
Charles J. Harrah, defendant herein, employed the said 
Edgar W. McCormack, in his capacity as ap. engineer ex¬ 
pert of thirty years experience in Cuba, and the only Ameri¬ 
can engineer authorized and licensed by the Government of 
Cuba to practice his profession of engineering in that 
Country, to assist Harrah and his attorney^ in obtaining, 
preparing and submitting plans, maps, estimates, valua¬ 
tions, surveys and other testimony in the said; Harrah claim, 
and in presenting same before the Board of Arbitration, for 
which services it was agreed by the parties thereto that the 
said McCormack was to have an interest of equity in the 
award to be made by the said Board of Arbitration, suffi¬ 
cient amply and liberally to compensate him for his pro¬ 
fessional services. 

3 IV. That, pursuant to said agreement of employ¬ 

ment, from the time it was first entefed into, to the 
time all the evidence was finally submitted to the said 
Board of Arbitration, the said Edgar W. McCormack did 
faithfully and diligently, personally and with the assist¬ 
ance of his staff and crew of trained engineers and sur¬ 
veyors whom he employed, make surveys, plans, sketches, 
blue prints, plats, maps, preliminary studies, findings and 
valuations in and upon the said Harrah properties upon 
which said claim was based, which properties consisted of 
lands, twelve miles more or less of railroad, Ispurs, switches, 
roundhouses, bridges, bulkheads, breakwater, and rolling 
stock; that said plans and sketches and maps and valua¬ 
tions and estimates were used by counsel for said Harrah 
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before the Board of Arbitration, and the said Edgar W. 
McCormack, plaintiff herein, for two days testified before 
said Board, at the request of and in behalf of the said 
Harrah and in accordance with the terms of said employ¬ 
ment; that all of this work consumed some six months of 
said plaintiff’s undivided time and attention. 

VI. That pursuant to and as a result of the prosecution 
of said claim, there was awarded to the said Charles J. 
Harrah, by the said Board of Arbitration, to be paid by 
the Government of the Republic of Cuba, the sum of three 
hundred and fifty thousand dollars, which sum was paid, 
plaintiff believes to the Department of State of the United 
States of America, by the Republic of Cuba, through the 
United States Ambassador to Cuba, and the said sum or 
award is now in the possession of the Department of State 
of the United States of America, or the Department of the 
Treasury of the United States of America. 

4 VII. That plaintiff McCormack has repeatedly re¬ 

quested from defendant, Charles J. Harrah, an as¬ 
signment or an order on the United States Government in 
a sum equal to a fair compensation for his services in help¬ 
ing to obtain this award, but defendant Harrah has re¬ 
fused and does now so refuse. 

VIII. That such action and refusal on the part of de¬ 
fendant Charles J. Harrah was and is contrary to said 
terms of said employment of said Edgar W. McCormack, 
and is contrary to equity and to justice. 

IX. That, upon information and belief, the defendants 
Andrew W. Mellon, Secretary of the Treasury of the 
United States of America, and Henry L. Stimson, Secre¬ 
tary of the Department of State of the United States of 
America, have prepared, or are about to cause to be pre¬ 
pared through their subordinates, a check, draft or warrant, 
in the amount of this said sum or award, less certain ex¬ 
penses of the Department of State, payable to Charles J. 
Harrah; that said funds are now in the District of Colum¬ 
bia, but that unless restrained and enjoined by this Honor¬ 
able Court, the same will be transmitted and distributed 
beyond the jurisdiction of this Court, and the proceeds 
from said award, in which plaintiff herein holds a lien and 
an equity, may be irrevocably lost to the plaintiff; that by 
reason of the aforesaid employment of plaintiff Edgar W. 
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McCormack by defendant Charles J. Harrah, in Habana, 
Cuba, the plaintiff has a lien upon said award to and in 
the extent of the value of his services, whiich he has fixed 
at ten percentum of the amount of the awarcl, towit: thirty- 
five thousand dollars; and that the $aid sum in the 

5 hands of the Government of the United States con¬ 
stitutes property within the jurisdiction of - this 

Court, and is the only property of the said Charles J. Har¬ 
rah subject to the process of this Court; andjthat plaintiff is 
advised that he is without any plain, adequate and complete 
remedy at law in respect to the matters hereinbefore set 
forth, and is otherwise remediless except in' equity. 

Wherefore, the premises considered, the plaintiff respect¬ 
fully prays: 

1. That the process of this Court may issue, directed to 

the several defendants herein, requiring them and each of 
them to appear herein and answer the exigencies of the fore¬ 
going bill of complaint, but not under oath ds — the answer 
of the Secretary of State and Secretary of tide Treasury, an¬ 
swer under oath for the last two mentioned being hereby 
expressly waived. j 

2. That upon the filing of this bill the defendant, Charles 
J. Harrah, be restrained and enjoined, pendente lite, from 
receiving or receipting for, either personally or through his 
agents, attorneys or assigns, and that, the defendants, 
Henry L. Stimson and Andrew W. Mellon,' their respective 
subordinate officers, agents and employes; likewise be re¬ 
strained and enjoined, pendente lite, from delivering by or 
in person, messenger or mail, or causing to be delivered, to 
said first mentioned defendant, his successors, attorneys or 
agents, (unless it be Edgar W. McCormack, as stated, the 
plaintiff) or on his order, (unless pursuant to the written 
consent of the plaintiff herein) any check, draft or warrant, 
for the award above mentioned, except only upon the condi¬ 
tion that the sum of thirty-five thousand dollars with in¬ 
terest and the costs of this suit be first paid to the plaintiff 

herein; and that all appropriate rules to show cause 

6 and orders may issue herein to the several defend¬ 
ants named, as shall or may be or become necessary; 

and upon final hearing said restraining order and injunc¬ 
tion be final. 

2—5368a j 
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3. That a receiver or receivers be appointed herein, with 
authority to demand and receive from the United States, 
and from the defendants herein, Andrew W. Mellon, Henry 
L. Stimson or one of them said sum, and to receipt for same, 
and thereafter to hold the same until the further order or 
decree of this Court, and, under the authority and direc¬ 
tion of this Court, to pay out the proceeds of said award as 
this Court may by further order or decree direct. 

4. That by its final decree herein, this Court will ad¬ 
judge and decree, that the plaintiff is entitled to have and 
receive the sum of thirty-five thousand dollars with in¬ 
terest and the costs of this suit, and that payment accord¬ 
ingly be directed to be made out of this sum, and that, to 
this end, the Court further adjudge and decree that the 
plaintiff have, and has, a lien as aforesaid upon this fund. 

5. That the plaintiff may have all such other and further 
relief as the exigencies and nature of his case may demand 
and require and as may be agreeable in equity, and which 
to the Court may seem meet and proper. 

EDGAR W. McCORMACK, 

Plaintiff. 

LEE TOBIN, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Edgar W. McCormack, being first duly sworn, deposes 
and says that he has read the foregoing bill of complaint, 
by him subscribed as plaintiff therein, and knows the con¬ 
tents thereof; that he verily believes the facts stated in the 
bill of complaint both those of which he has personal knowl¬ 
edge and those which he has from information and belief, 
to be true. 

EDGAR W. McCORMACK. 

7 Subscribed and sworn to before me this 30th day 

of July, 1930. 

[seal.] ANNA M. McALWEE, 

Notary Public, D. C. 
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Motion of Defendant Andrew W. Mellon tp Dismiss Bill. 

Filed September 5, 1930. j 
*###### 

Comes now the defendant, Andrew W. Mellon, by and 
through his attorneys below named, and moves this honor¬ 
able court to dismiss the Bill of Complaint filed in the above 
entitled cause; and as grounds for said motion says: 

(1) That said Bill of Complaint fails |to allege facts 
sufficient to constitute an equitable lien in favor of plaintiff, 
the existence of which lien is a necessary | prerequisite in 
order to invoke the aid of a court of equity in a ease of this 
character. 

(2) That the said Bill of Complaint alleges only a verbal 

contract of employment, the terms of which are wholly in¬ 
definite and uncertain as to amount or percentage of com¬ 
pensation, for the breach of which plaintiff has an adequate 
remedy at law on quantum meruit, and which standing alone 
is insufficient, in law, to impress an equitable lien on any 
particular fund. j 

(3) That the said Bill of Complaint does not allege the 
insolvency of defendant Harrah or any facts tending to 
show that he intends to defraud or defeat the claims of his 
creditors. 

(4) That it appears from said Bill of Complaint that the 
plaintiff therein has a plain, adequate and complete remedy 
at law. 

R. J. MAWHINNEY, 

Solicitor of the Treasury; 

daniel p. McDonald, 

Attorneys for the Defendant Andrew W. 

Mellon, Secretary of the Treasury. 

\ 

8 Order Dismissing Bill of Complaint. 

\ 

Filed October 24, 1930. j 

* * * * * j * # 

This cause came on to be heard at this term upon motions 
to dismiss, filed by the respective partiefe defendant; and 
thereupon, it is this 24th day of October, A- D. 1930, 
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Adjudged, ordered and decreed as follows: 

That said motions be and the same hereby are granted 
and that said bill of complaint be, and the same hereby is, 
dismissed as to all parties defendant, with leave to the 
plaintiff to file an amended bill of complaint within ten days 
from the date hereof. 

JENNINGS BAILEY, 

Justice. 

Amended Bill of Complaint. 

Filed November 3, 1930. 
******* 

The plaintiff respectfully states to the Court: 

1. That the plaintiff, Edgar W. McCormack, is a citizen 
of the United States and a resident of the District of Colum¬ 
bia; 

2. That the defendant, Charles J. Harrah, is a citizen 
of the United States and a resident of the City of Habana, 
Republic of Cuba; that the defendant, Henry L. Stimson, 
is the Secretax-y of State of the United States, and the de¬ 
fendant, Andrew W. Mellon is the Secretary of the Treas¬ 
ury of the United States, and have each their official resi¬ 
dence in the District of Columbia; that said officials are each 
sued in their official capacity in respect to the matters and 

things hereinafter set forth; 

9 3. That on, to wit, the first day of October, 1929, 

a certain protocol or agreement was entered into 
between the Government of the United States and that of 
the Republic of Cuba to submit to arbitration a certain 
claim made by the Government of the United States on 
behalf of the defendant, Charles J. Harrah, for indemnity 
for damages alleged to have been caused by the construc¬ 
tion of a certain railroad in the province of Habana, Re¬ 
public of Cuba, by officials and agents of the Cuban Govern¬ 
ment, a copy of said protocol or agreement being attached 
hereto, marked “Plaintiff’s Exhibit A” and hereby made a 
part of this Bill of Complaint; 

4. That the claim of the defendant Harrah submitted by 
him to the State Department of the United States asking 
reparation for the construction of a certain railroad arose 
from the alleged unlawful removal and destruction of a cer¬ 
tain narrow gauge railroad which had been built under what 
was claimed to be a proper authorization of the Cuban Gov- 


EDGAR \V. MC CORMACK VS. C. J. HARRAH ET AL. 


9 


ernment in the year 190S. It was alleged thpt on or about 
November 1, 1917, under an order authorized by the Presi¬ 
dent of the Cuban Government this railroaid was demol¬ 
ished, its tracks removed, bridges dynamited and destroyed, 
its roundhouses, office buildings, including its records and 
office papers and its shops demolished and bfirned, and the 
value of its physical properties, as well as its business, 
completely and wholly lost to the said defendant Harrah; 

5. That under the terms of the aforesaid protocol of 
October 1,1929, it became immediately necessary to present 
to the two arbitrators, selected respectively by the Govern¬ 
ment of the United States and of Cuba, all of the facts and 
evidence required to establish the claim of | the defendant 
Harrah described in said protocol and to establish a basis 
of indemnification in damages as a reparation for the in¬ 
juries complained of, said protocol providing that 

10 the arbitrators selected thereunder shbuld commence 
their sessions in the City of Habana, Or at such other 
place as they might designate, within thirty days after sign¬ 
ing the said protocol which occurred on the said first day 
of October, 1929, and that said arbitrators should continue 
their sessions until the final determination pf the case and, 
as an essential feature of the presentation iof said case, it 
was necessary for the said Harrah to prepare for submis¬ 
sion and to submit expert engineering testimony covering 
many facts incident to his claim and particularly concerning 
the physical and engineering features involved in the con¬ 
struction and operation of said railroad and the facilities 
and equipment which had actually been purchased and used 
in connection therewith; that in addition to the necessity 
for having surveys made of the route of Said railroad, it 
was also necessary to have information and surveys show¬ 
ing certain lands acquired by the said Harrah in connection 
with said project by reason of the reclamation of certain 
otherwise swamp lands, title to which would! thereby become 
vested under the laws of Cuba in the persdn so reclaiming, 
and to have such data and evidence properly prepared by a 
person familiar with the Cuban laws covering the subject. 
It was also necessary to have the expert evidence of a valu¬ 
ation engineer covering the cost of construction of the said 
railroad, its roadbed, trackage, terminal facilities, bridges, 
buildings, road stock and equipment; 

6. That in the month of October, 1929,; and theretofore 
for a period of about thirty years, the plaintiff, Edgar W. 
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McCormack, was an engineer engaged in practicing his pro¬ 
fession in the United States and in the Central and South 
American countries, and in the West Indies, and who was 
then the only available American engineer living in Cuba, 
duly qualified and was sanctioned by the Government of 
Cuba to pursue the duties of that profession in Cuba; 

11 that plaintiff was a Civil, Agricultural and Hydraulic 
engineer* was a graduate of Stanford University, 

California, had supervised the construction of many miles 
of railroad, had been chief engineer of various railroads 
during construction projects; that plaintiff had made a 
great many judicial surveys and by orders of the Courts of 
Cuba had, on numerous occasions, assisted in the demarca¬ 
tion of the maritime zone and properties adjacent thereto, 
and by reason thereof had become familiar with the provi¬ 
sions of the Cuban laws pertaining to the maritime zone, 
railroads, and swamp land laws of Cuba; that he was then 
personally familiar with the maritime zone on the north 
coast of Habana Province where said railroad was located 
and personally knew of the construction of the railroad 
mentioned in the aforesaid protocol and had, from time to 
time, inspected the property, including this road, bridges 
and tracks, prior to its destruction in 1917, and knew the 
class of equipment employed thereon and the facilities used 
in the operation of the said railroad. 

7. That on or about the fifteenth day of October, 1929, 
the defendant Harrah personally interviewed the plaintiff 
and arranged a conference at which the defendant Harrah 
explained to the plaintiff the matter of arbitration then 
pending under the said protocol and the matters required 
to be covered by the services of an engineer and valuation 
expert to properly prepare the case before the Commission; 
that the plaintiff informed said defendant of the character 
of the work he would have to do to properly investigate and 
report on the various matters, giving the proper facts and 
valuations and the expenses he would have to incur in em¬ 
ploying men to assist in the surveys and investigations and 
would cost, as he then advised the said Harrah, approxi¬ 
mately $1,000.00 for such expenses; that he also discussed 
with said defendant Harrah the matter of his, plain- 

12 tiff’s, fee for services as stated and the defendant, 
Harrah, then and there agreed that he would employ 

the plaintiff upon the following basis: 


4 ' 


Vi 
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That he would advance from time to timb the necessary- 
expenses estimated at $1,000.00, and that he would pay him 
as a fee for his services and personal expenses 10% of 
whatever award was made in settlement of said claim, 
said 10% to be paid out of said award when it was dis¬ 
bursed; that immediately thereafter and on the same day 
a conference was had between the plaintiff find the defend¬ 
ant and one John A. Beck, who was the American agent 
designated in the submission of the claim tjo said arbitra¬ 
tion and the employment of the plaintiff tjo assist in the 
manner above stated was thereupon approved by the said 
Beck. 

8. That the defendant Harrah immediately advanced 
$100.00 to cover said expenses and promised to advance 
an additional $400.00, making $500.00 in all to be paid at 
that time, but has only paid an additional sum of $300.00 
in three separate payments of $100.00 each at intervals 
between the said October 15, 1929, and February, 1930. 

9. Plaintiff states that pursuant to the aforesaid agree¬ 
ment with the defendant Harrah, he immediately proceeded 
to make the surveys and valuations necessary to support 
the claim of the said Harrah before said Commission; that 
the said railroad was twelve miles in length following the 
north coast of Habana Province with a rbadbed fourteen 
feet wide with numerous embankments and two bridges, 
one of which was One Hundred and eighty-five feet between 
abutments, and one Two Hundred forty-seven feet long 
between abutments, with switching facilities, buildings, 
with deposit bins equipped to provide automatic loading, 
travelling crane and c-ane dragscrappers, hydraulic suction 
dredges, lighters, machinery, locomotives, Istock; and said 

construction had included in the partition a sea-wall 
13 built of rock and cement, a breakwater and other 

items necessarily entered into a valuation of said 
property; that said defendant Harrah also claimed thirty- 
four thousand square meters of land which had been filled 
and reclaimed in the terminus of said railroad where all 
various buildings .had been erected, consisting of round¬ 
houses, machine shops, etc., and loading switches and other 
structures used as a terminus in the operation of said rail¬ 
road, title to which became vested by reason of such recla¬ 
mation of what otherwise were designated lagoon and 
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swamp lands under the Cuban law, and in connection with 
the last mentioned area, it was necessary for the plaintiff 
not only to value the same with improvements thereon but 
to investigate and secure proper evidence of the depth of 
fill and other requirements essential to establish title under 
the provisions of Article 65 and other applicable articles 
of the Cuban law of January 11, 1891, continued in force 
by the Republic of Cuba pertaining to reclamation of such 
lands. 

10. Plaintiff further states that he did make such sur¬ 
veys and investigations necessary to enable him to give 
his expert valuation of the properties and property like¬ 
wise involved in said claim and that he submitted surveys 
and evidence which established title in the area described 
in the next preceding paragraph; that his surveys and in¬ 
vestigations and preparation of reports occupied a large 
part of his time for a period commencing October 15, 1929 
and extending approximately five months; that the surveys 
and material produced by plaintiff, including testimony of 
witnesses, at his valuation reports and reports on the status 
of the land were used by the defendant Harrah and by the 
American agent in presenting said case before said ar¬ 
bitrators, and by reason of the fact that the plaintiff, 

through his experience with such matters in Cuba 
14 and his knowledge of Cuban laws and conditions, 

was available and as he understood his employment 
was probably to be called on for such information, he was 
in constant and in repeated conference with the defendant 
Harrah and his representative in the consideration of the 
large number of questions which arose in the proceedings 
before said Commission and was able to render further 
material aid and assistance in the securing of the award in 
favor of the said claim. 

11. Further, the plaintiff states that by reason of the 
prosecution of the claim before said commission and to a 
large degree by the services rendered by the plaintiff under 
his professional employment in the matters as aforesaid, 
the aforesaid Commission, under the terms of said protocol 
answered the various questions submitted in favor of the 
said Harrah and as indemnity for the injuries made an 
award in the sum of $350,000.00; that the work of said com¬ 
mission was thereupon entirely completed and ended and its 
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award accepted by its respective countries aiid the Republic 
of Cuba has paid to the defendant Secretary of State of the 
United States the said sum of $350,000.00, and the said 
Secretary of State of the United States has delivered said 
fund into the custody and possession of the said Secretary 
of the Treasury of the United States. 

12. That by reason of the agreement between plaintiff 
and the defendant, Harrah, that plaintiff j should receive, 
out of the funds so created when they should be disbursed, 
ten per cent (10%) of the amount of said award, which ten 
per cent became the definite sum of $35,000 upon the entry 
of said award; there has accrued to the plaintiff an equit¬ 
able lien on the sum now held by the official defendants to 
the extent of the said $35,000 and an equitable right to be 
protected in respect to the payment of the! said sum; that 

notwithstanding this said agreement, defendant, 
15 Harrah, has failed and refused ancj. now fails and 

refuses to execute an assignment or order on the said 
fund for the payment of said amount or any amount what¬ 
ever, to the plaintiff, but on the contrary, hgs sought and is 
now seeking to have the entire fund of $350,000 paid to him 
and to his assigns by the defendant official^ in disregard of 
his obligation to the plaintiff and of plaihtiff’s equitable 
lien thereon; that said defendant Harrah has made various 
assignments to various persons unknown to the plaintiff 
of interests in said fund and plaintiff is informed and 
therefore avers that a number of such pejrsons have pre¬ 
sented such assignments to the Secretary of State demand¬ 
ing payment thereof in the disbursement of said fund; that 
defendant Harrah has, as plaintiff is informed and believes, 
remained out of the jurisdiction of this Court do-ing most 
of the time since the filing of this suit, anjd intends forth¬ 
with upon securing the balance of said fund from the de¬ 
fendant officials to leave this Country and!return to Cuba; 
that said defendant has no other property within the juris¬ 
diction of this court, nor any other property within the 
United States out of which judgment might be recovered 
and if he should succeed in obtaining payment of this fund 
to himself, the plaintiff will be unable to recover and col¬ 
lect any part of the $35,000 due him as aforjesaid. 

13. That defendant Harrah has sought tb evade the serv¬ 
ice of the process of this Court and had to be chased by the 
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deputy marshal of this Court through the kitchen of a 
restaurant where he was dining, and he was a guest, un¬ 
registered, at an hotel in this city. 

Wherefore, and because the plaintiff has no adequate 
and complete remedy at law, and because he requires dis¬ 
covery from the defendant Secretary of State as to the 
names of persons holding assignments of parts of said 
fund from said Harrah, and of the amounts involved 

16 in such assignments, plaintiff prays: 

1. That the Court adjudge and decree that the 
plaintiff has an equitable lien or interest in the fund paid 
by the Government of Cuba in settlement of the claim of 
the defendant Harrah, in the sum of $35,000 and for his 
costs in this proceeding, and is entitled to the payment of 
said amount with interest out of said fund. 

2. That a receiver be appointed with full authority to re¬ 
ceive and receipt for so much of said fund as may be neces¬ 
sary to cover said amount, with interest to the date of final 
payment, and the probable cost of this proceeding, and 
to hold said fund and distribute the same upon the further 
orders of the Court. 

3. That the defendant Secretary of State answer this 
bill stating what persons have filed with him assignments 
or orders for payment on this fund, signed by or purported 
to be signed by said Charles J. Harrah, and the amount or 
proportion of interest transferred to each of such persons. 

4. That the defendants, and each of them, their agents or 
employees be enjoined temporarily pending this suit, and 
permanently by final decree to be entered herein, from 
paying over or receiving the said sum of $350,000, or any 
part thereof, until the interest of the plaintiff therein is 
determined by the further order of this Court in the 
premises. 

5. And for such further relief to which plaintiff may be 
entitled and which to the court may seem meet and proper. 

EDGAR W. McCORMACK, 

Plaintiff. 

WM. E. RICHARDSON, 

LEE TOBIN. 

17 District of Columbia, ss : 

Edgar W. McCormack, being first duly sworn, deposes 
and says that he has read the foregoing bill of complaint, 
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by him subscribed as plaintiff therein, and knows the con¬ 
tents thereof; that he verily believes the facts stated in the 
bill of complaint, both those of which he; has personal 
knowledge, and those which he has from information and 
belief, to be true. ! 

EDGAR W. McGORMACK. 

Subscribed and sworn to before me this 30th day of 
October, 1930. ! 

[seal.] N. S. FAtJCETT, 

Notary Public, D. C. 

18 Motion of Defendant Charles J. Harr ah to Dismiss 
Amended Bill. j 

i 

Filed November 12, 1930. i 

******** 

i 

Comes now the defendant Charles J. Etarrah, by and 
through his attorneys below named, and inodes the Court to 
dismiss the Amended Bill of Complaint filed in the above 
entitled cause; and as grounds for said motion says: 

(1) That said Amended Bill of Complaint states an en¬ 
tirely different and new cause of action, in that the original 
Bill of Complaint was based upon an alleged agreement 
between plaintiff and defendant Harrah thalt plaintiff “was 
to have an interest or equity in the award to be made by 
the said Board of Arbitrators, sufficient amply and liberally 
to compensate him for his professional services”, and also 
upon the averment that “plaintiff has ai lien upon said 
award to and in the extent of the value of his services which 
he has fixed at 10 per centum of the amount of the award”, 
whereas, the Amended Bill of Complaint is based upon an 
alleged agreement between plaintiff and defendant Harrah 
that Harrah “would pay him (plaintiff) as a fee for his 
services and personal expenses 10% of Whatever award 
was made in settlement of said claim, said 10% to be paid 
out of said award when it was disbursedthat is to say, 
one suit is based on quantum meruit and tiie other is based 
on an express contract of employment to pay a fixed, defi¬ 
nite and liquidated amount. 

(2) That both the original and Amended Bills of Com¬ 
plaint were verified, but nevertheless the Amended Bill of 
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Complaint avers as the basis for the suit an alleged contract 
contradictory to that alleged in the original Bill of Com¬ 
plaint, which averment is made after the granting by the 
Court of a motion to dismiss, based, among others, 

19 upon the ground that, the first alleged contract was 
insufficient to state a cause of action in equity. 

(3) That after averring under oath the terms of an 
alleged contract between plaintiff and defendant Harrah 
and after having his Bill of Complaint dismissed because, 
among other reasons, he did not state an alleged contract 
of employment which would impose an equitable lien upon 
the fund in question, plaintiff now avers under oath a dif¬ 
ferent alleged contract of employment of a fixed percentage 
to be paid out of the award when disbursed, in an attempt 
to bring his Amended Bill within the rules laid down by the 
authorities in cases of this character. 

(4) That the Amended Bill of Complaint does not allege 
facts sufficient to constitute an equitable lien in favor of 
plaintiff on the fund or award referred to in said Bill of 
Complaint, the existence of which equitable lien is a neces¬ 
sary prerequisite in order to invoke the aid of a Court of 
Equity in a case of this character. 

(5) That the Amended Bill of Complaint does not allege 
facts showing that there was a distinct appropriation of 
the fund by the defendant Harrah in favor of plaintiff with¬ 
out which this Court has no jurisdiction. 

(6) That the Amended Bill of Complaint does not allege 
the insolvency of defendant Harrah or any fact tending to 
show that he intends to defraud or defeat the claims of his 
creditors, as additional grounds for the interposition of a 
Court of Equity. 

(7) That the granting of the relief prayed in said 
Amended Bill of Complaint requires this Court to interfere 
with the exercise of judgment and discretion of public offi¬ 
cials of the United States. 

(8) That plaintiff’s remedy is upon application to 

20 the Secretary of State for a determination of any 
amount due him, pursuant to Sec. 547 of Title 31 of 

the United States Code, and for this Court to grant the 
relief prayed by the Amended Bill of Complaint filed herein 
would be a direct interference with the discretionary powers 
of the Secretary of State expressly conferred upon him by 
said statute. 


17 


EDGAR W. MC CORMACK VS. C. J. HARRAS ET AL. 

(9) That the moneys sought to be controlled and claimed 
by plaintiff in this proceeding are at this time the prop¬ 
erty of the United States and this proceeding is, there¬ 
fore, a suit against the United States. 

(10) And for other grounds apparent <?n the face of 
said Amended Bill of Complaint, plaintiff does not state 
a cause of action cognizable in equity. ! 

(11) That it appears from said Amended Bill of Com¬ 
plaint that the plaintiff therein has a plain, adequate and 
complete remedy at law. 

KENNETH N. PARKINSON, 
DAVID A. PINE, 

Attorneys for Defendant ffarrah. 

Motion of Defendant Henry L. Stimson to Dismiss 
Amended Bill. ! 

Filed November 15, 1930. • 

* # * * * ! # * 

Comes now Henry L. Stimson, Secretary! of State of the 
United States, one of the defendants in the above-entitled 
cause, by and through his attorney, named below, and 
moves the Court to dismiss the Amended B^ll of Complaint 
and as grounds for said motion represents:: 

1. That a court of equity will not restrain or control 
public officials in the exercise of judgment or discretion 
required in the performance of official duties. 

21 2. That officials will not be enjoined unless action 

causing the complaint is ministerial!, ultra vires, or 
illegal. | 

3. That moneys collected by the Department of State on 

claims of American citizens against foreign governments 
represent amounts due by the foreign governments to the 
United States and the moneys remain subject to control by 
the Secretary of State until payment is authorized by him. 
Until such authorization is given the moneys belong to the 
Government of the United States and not to the individual 
claimants. ; 

4. That this suit being one to restrain the Secretary of 
State in the performance of official duties and the money 
belonging to the Government of the United States and be¬ 
ing subject to control by the Secretary ojf State and the 
Government of the United States being entitled to reim- 
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bursement for advances made in prosecuting the claim of 
Harrah vs. Cuba, the suit is one against the Government 
of the United States. 

The United States cannot be sued without its consent. 

5. That there are no grounds for interposition of a court 
of equity to collect a debt unless an undisputed debt exists. 

6. That it is indispensable to a lien that there should 
be a distinct appropriation of the fund by the debtor and 
an agreement that the creditor should be paid out of it. 
Mere agreement to pay out of the fund is not sufficient. 
There must be an appropriation of the fund pro tanto. 

LEO A. ROVER, 

United States Attorney, 
Attorney for Defendant Henry L. Stimson, 
Secretary of State. 

22 Motion of Defendant Andrew W. Mellon to Dismiss 
Amended Bill. 

Filed November 15, 1930. 
***** * * 

Comes now the defendant Andrew W. Mellon, by and 
through his attorneys below named, and moves the Court 
to dismiss the Amended Bill of Complaint filed in the 
above entitled Cause; and as grounds for said motion says: 

(1) That said Amended Bill of Complaint states an en¬ 
tirely different and new cause of action, in that the original 
Bill of Complaint was based upon an alleged agreement 
between plaintiff and defendant Harrah that plaintiff 
“was to have an interest or equity in the award to be 
made by the said Board of Arbitrators, sufficient amply 
and liberally to compensate him for his professional serv¬ 
ices,” and also upon the averment that “plaintiff has a 
lien upon said award to and in the extent of the value of 
his services which he has fixed at 10 per centum of the 
amount of the award, ’ ’ whereas, the Amended Bill of Com¬ 
plaint is based upon an alleged agreement between plain¬ 
tiff and defendant Harrah that Harrah “vrould pay him 
(plaintiff) as a fee for his services and personal expenses 
10% of whatever award was made in settlement of said 
claim, said 10% to be paid out of said award when it was 
disbursed”, that is to say, one suit is based on quantum 
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meruit and the other is based on an express contract of 
employment to pay a fixed, definite and liquidated amount. 

(2) That both the original and Amended! Bills of Com¬ 
plaint were verified, but nevertheless the Amended Bill of 
Complaint avers as the basis 'for the suit an alleged con¬ 
tract contradictory to that alleged in the Original Bill of 
Complaint, which averment is made after the granting by 
the Court of a motion to dismiss, based, among others, 
upon the ground that the first alleged contract was insuffi¬ 
cient to state a cause of action in equity. 

23 (3) That after averring under oath the terms of 

an alleged contract between plaintiff! and defendant 
Harrah and after having his Bill of Complaint dismissed 
because, among other reasons, he did not state an alleged 
contract of employment which would impose an equitable 
lien upon the fund in question, plaintiff n(jnv avers under 
oath a different alleged contract of employment of a fixed 
percentage to be paid out of the award when disbursed, 
in an attempt to bring his Amended Bill within the rules 
laid down by the authorities in cases of this character. 

(4) That the Amended Bill of Complaijnt does not al¬ 
lege facts sufficient to constitute an equitable lien in favor 
of plaintiff on the fund or award referred! to in said Bill 
of Complaint, the existence of which equitable lien is a 
necessary prerequisite in order to invoke thb aid of a Court 
of Equity in a case of this character. 

(5) That the Amended Bill of Complaint does not al¬ 
lege facts showing that there was a distinct appropriation 
of the fund by the defendant Harrah in favor of plaintiff 
without which this Court has no jurisdiction. 

(6) That the Amended Bill of Complaint does not allege 
the insolvency of defendant Harrah or any fact tending to 
show that he intends to defraud or defeht the claims of 
his creditors, as additional grounds for the interposition 
of a Court of Equity. 

(7) That the granting of the relief prayed in said 
Amended Bill of Complaint requires this' Court to inter¬ 
fere with the exercise of judgment and discretion of public 
officials of the United States. 

(8) That plaintiff’s remedy is upon application to the 
Secretary of State for a determination of any amount due 
him, pursuant to Sec. 547 of Title 31 of tfie United States 
Code, and for this Court to grant the relief prayed by the 
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Amended Bill of Complaint filed herein would be a 

24 direct interference with the discretionary powers of 
the Secretary of State expressly conferred upon him 

by said statute. 

(9) That the moneys sought to be controlled and claimed 
by plaintiff in this proceeding are at this time the prop¬ 
erty of the United States and this proceeding is, there¬ 
fore, a suit against the United States. 

(10) And for other grounds apparent on the face of said 
Amended Bill of Complaint, plaintiff does not state a cause 
of action cognizable in equity. 

(11) That it appears from said Amended Bill of Com¬ 
plaint that the plaintiff therein has a plain, adequate and 
complete remedy at law. 

R. J. MAWHINNEY, 

Solicitor of the Treasury; 

daniel p. McDonald, 

i Special Attorney; 

JOHN R. BENNEY, 
i Special Attorney; 

Attorneys for Defendant Andrew W. Mellon. 

Opinion. 

Filed December 9,1930. 
******* 

In each of these cases the Secretary of State is made 
a party defendant. His duties in these eases as shown by 
the allegations of the bill are not ministerial, but discre¬ 
tionary and the Court has no control over them. Until he 
has exercised those powers, the Secretary of the Treasury 
cannot act, and if the Court should later have the power 
to control the actions of the latter, as being purely minis¬ 
terial, there is at present nothing for the Court to act 
upon. 

25 In addition to this it may be added that the Ulloa 
claim is not one which would lead a court of equity 

to lend its aid, nor do I think that the plaintiff has by his 
proceedings in another jurisdiction acquired any lien upon 
the fund in the hands of the United States. 

I do not think that the facts in the Smith case bring 
it within the Orinoco case, nor do they show that Smith 
has any lien upon the fund in controversy. 
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I think that the same may be said of the McCormack 
claim, which somes within the rule laid flown in Lind- 
berg v. Humphrey. j 

These bills will be dismissed with costs. 

BAILEY, J. 

Plaintiff’s Exhibit No. 1 to Amended Bill. 

Filed December 12, 1930. 

# * * # * j # # 

j 

Agreement Between the Government of the United States 
of America and that of the Republic of Cuba to Submit 
to Arbitration the Claim of Charles J. Harrah. 

Whereas, the citizen of the United States of America, 
Charles J. Harrah, has claimed through the diplomatic rep¬ 
resentatives of his country in Cuba an indemnity for dam¬ 
ages which he says were caused by the destruction of a 
narrow gauge railroad located on the beaches of Marianao, 
Jaimanitas and Santa Ana or Santa Fe in the Province 
of Habana. j 

Whereas, since that date there has been| extensive diplo¬ 
matic correspondence between both Governments concern¬ 
ing the allegations made by Harrah without any 
26 agreement having been reached up to the present 
time. ! 

Whereas, the Government- of the ifnited States of 
America and Cuba have repeatedly expressed in Confer¬ 
ences and other International Acts their intention to resort 
to arbitration as a means of settling their differences. 

Now, Therefore: The two Governments, that of the 
United States of America and that of the Republic of Cuba, 
the former represented by Mr. Edward L, Reed, its Charge 
d’Affaires ad interim at Habana, and the latter by Dr. 
Francisco Ma. Fernandez, Acting Secretary of State, have 
agreed as follows: j 

I. The claim of the citizen of the United States of 
America, Charles J. Harrah, shall be submitted in con¬ 
formity with the conditions hereinafter! set forth, to two 
arbitrators, one a national of the United jStates of America 
and the other a national of the Republic of Cuba. These 
arbitrators shall be designated respectively by the Govern¬ 
ments of the United States of America! and of Cuba. 
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II. Tlie decision of the arbitrators shall cover the four 
following points: 

A. Did the competent authorities of the Cuban Govern¬ 
ment approve a permanent narrow gauge railroad between 
the beaches of Marianao, Jaimanitas and Santa Ana or 
Santa Fe? 

B. Was the railroad hereinbefore described lawfully or 
unlawfully destroyed ? 

C. Has Charles J. Harrah the right to make claim as its 
owner? • 

D. In the affirmative case, what indemnification should 
Harrah receive as reparation for the damages done him? 

III. The two arbitrators will begin their sessions in the 
city of Habana or such other place as may be agreed upon 
by them within thirty days after the signing of this agree¬ 
ment, and they shall continue in session until the 

27 final determination of the case. 

IV. The procedure to be followed by the arbitra¬ 
tors shall be fixed by themselves in so far as it does not 
violate the following rules: 

A. Each Government shall designate counsel to repre¬ 
sent it before the arbitrators and to present to the Court 
orally and in writing all the arguments and proofs -which 
they may consider desirable in the interest of the parties. 

B. The counsel of the United States of America shall 
present within ten days from the first meeting of the Tri¬ 
bunal a statement of the claim with supporting evidence. 

C. The counsel of the Cuban Government shall present 
his answer to the plea within thirty days following the 
presentation of the statement of the counsel of the United 
States of America. 

D. All proceedings shall be in the English and the 
Spanish languages. 

V. The decision of the arbitrators shall be given within 
four months from the date of the first meeting of the Tri¬ 
bunal, exception made of inevitable delays, but in no event 
later than thirty days following the final arguments. 

VI. In the event that the two arbitrators do not agree 
upon the final decision to be given in the case nor upon the 
selection of a third arbitrator w 7 ho shall decide the dis¬ 
agreement, the two Governments shall choose the third 
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arbitrator in accordance with the procedure stipulated in 
Article III of the General Treaty of Inter-American Arbi¬ 
tration of January 5, 1929. 

VII. In this case, the third arbitrator designated by the 
arbitrators previously named or by the procedure provided 
in the previous article shall examine the evidence produced 
in support of and against the claim, Shall hear coun- 

28 sel of both sides and shall render the decision. 

VIII. The decision of the arbitrators or that of 
the umpire, as the case may be, shall be accepted as final, 
conclusive and unappealable by both Governments. If the 
said final decision be in favor of the claimant, the amount 
of the indemnity will be paid by the Government of Cuba 
to the Government of the United States of America, within 
sixty days from the date of its rendition. iHowever, if for 
reasons of a fiscal nature it cannot be paid within that 
period the amount of the indemnity shall bear interest at 
the rate of six per cent per annum from the date on which 
payment should have been made. 

IX. Each Government shall pay its own expenses, includ¬ 
ing compensation of its own arbitrator and counsel. The 
salaries and other expenses which may be incurred through 
the designation of a third arbitrator shhll be borne ex¬ 
clusively by that party whose allegations' may have been 
rejected in the final award. j 

Done in duplicate in the English and Spanish languages, 
at Habana, the first day of October, nineteen hundred and 
twenty-nine. j 

EDWARD L. REED, 

Charge d’Affaires ad Interim of 

the United States of America. 

F. M. FERNANDEZ, 

Secretario Intefino de Estado. 

WM. E. RICHARDSON, I 

LEE TOBIN, \ 

Attorneys for Plaintiff. 

i 

29 Order Dismissing Amended Bill of Complaint. 

Filed December 13, 1930j 
# # # # * i * * 

This cause came on to be heard at this term upon Mo¬ 
tions to Dismiss the Amended Bill of Cpmplaint filed by 
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the respective parties defendant; and thereupon, upon con¬ 
sideration thereof, it is by the Court this 13th day of De¬ 
cember, A. D. 1930, 

Adjudged, ordered and decreed as follows: 


That said Motions be, and the same hereby are, severally 
granted, and that said Amended Bill of Complaint be, and 
the same hereby is, dismissed as to all parties defendant, 
with costs. 


O.K. 

LEO A. ROVER. 
JOHN R. BENNEY. 
As to form. 


JENNINGS B/JLEY, 

Justice. 


WM. E. RICHARDSON, 

Atty. for Pltff. 


From the foregoing decree, the plaintiff in open court 
noted an appeal, which was allowed and bond for costs on 
appeal fixed at $100.00 with the privilege of depositing 
$50.00 with the registry of the court in lieu thereof. 

JENNINGS BAILEY. 


Memorandum. 

January 7, 1931.—$50.00 deposited in lieu of bond on 


appeal. 

30 

Assignments of Error. 


* 

Filed January 7, 1931. 

* # # # # 

* 


The plaintiff hereby specifies the following assignments 
of error to be considered on the appeal in the above en¬ 
titled case: 

1. The Court erred in dismissing the Bill of Complaint 
as to all the defendants. 

2. The Court erred in dismissing the Bill of Complaint 
as to the defendant Charles J. Harrah. 

3. The Court erred in dismissing the Bill of Complaint 
of the defendant Secretary of the Treasury. 
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4. The Court erred in holding that this action was pre¬ 
maturely brought and should be dismissed because no cer¬ 
tificate had been issued by the Secretary of State, designat¬ 
ing to whom the fund described in the Bill of Complaint 
was payable. 

5. The Court erred in considering and finding that no 
equitable lien existed on said fund in favor of the plaintiff. 

WM. E. RICHARDSON, 
LEE TOBlJST, 

Attorney s\f or Plaintiff. 

Designation of Record by Plaintiff. 

Filed January 7,1931. j 
# * * * # # * 

The plaintiff hereby designates the following papers and 
records to be included in the Transcript of Record on the 
appeal in the above entitled case: 

1. Original Bill of Complaint filed July'30, 1930. 

2. Amended Bill of Complaint filed Noyember 3, 1930. 

3. Motion to Dismiss filed November 12, 1930. 

31 4. Motion to Dismiss filed November 15, 1930. 

5. Motion to Dismiss filed November 15, 1930. 

6. Opinion of Court filed December 9, 1930. 

7. Exhibit One to Amended Bill filed December 12, 1930. 

8. Order dismissing Amended Bill entered December 13, 

1930, with allowance of appeal and desighating security. 

9. Notation of deposit for costs on appeal, January 7, 

1931. 

10. Assignment of Error filed January % 1931. 

11. This Designation of Record. 

WM. E. RICHARDSON, 
LEE TOBIN, 

Attorneys for Plaintiff. 

Designation of Record in Behalf of Defendant Mellon. 
Filed January 14,1931. j 

# * * * # j # # 

The appellee, Andrew W. Mellon, hereby designates the 
following papers and records to be included in the Tran- 

3—5368a 
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script of Record on the appeal in the above-entitled cause, 
in addition to those designated by the appellant: 

1. Motion on behalf of the defendant, Andrew W. Mellon, 
to dismiss plaintiff’s original Bill of Complaint filed Sep¬ 
tember 5, 1930. 

2. Order dismissing original Bill of Complaint filed 
October 24,1930. 

R. J. MAWHINNEY, 

Solicitor; 

daniel p. McDonald, 

Special Attorney; 

'V • JOHN R. BENNEY, 

Special Attorney, 

Couysebifor the Appellee Andrew W. Mellon. 

32 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 31, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 51697 in Equity, wherein 
Edgar W. McCormack is Plaintiff and Charles J. Harrah 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of February, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5368. Edgar W. McCormack, appellant, vs. Charles J. 
Harrah et al. Court of Appeals, District of Columbia. 
Filed Mar. 19, 1931. Henry W. Hodges, Clerk. 
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